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the whole fair-use test. Ante, at 24. 
Finally, back to the visual arts, for while Warhol may 

have been the master appropriator within that field, he had 
plenty of company; indeed, he worked within an established 
tradition going back centuries (millennia?). The represent­
atives of three gia nts of modern art (you may know one for 
his use of comics) describe the tradition as follows: "[T)he 
use and reuse of existing imagery'' are "part of art's life­
blood" -"not just in workaday practice or fledgling student 
efforts, but also in the revolutionary moments of art his­
tory." Brief for Robert Rauschenberg, Roy Lichtenstein, 
and Joan Mitchell Foundations et al. as Amici Curiae 6. 

Consider as one example the reclining nude. Probably 
the first such figure in Renaissance art was Giorgione's 
Sleeping Venus. (Note, though, in keeping with the "noth­
ing comes from nothing'' theme, that Giorgione apparently 
modeled his canvas on a woodcut illustration by Francesco 
Colonna.) Here is Giorgione's painting: 

Giorgione, Sleeping Venus, c. 1510, oil on canvas 

5/21/23, 7:36 AM Andy Warhol Foundation for Visual Arts, Inc. v. Goldsmith :: 598 U.S._ (2023) :: Justia US Supreme Court Center 

tramnon as rouows: TlJne use ana reuse or exisnng imagery· · are -pan or an·s 

lifeblood"-"notjust in workaday practice or fledgling student efforts, but also in 

the revolutionary moments of art history." Brief for Robert Rauschenberg, Roy 

Lichtenstein, and Joan Mitchell Foundations et al. as Amici Curiae 6. 

Consider as one example the reclining nude. Probably the first such figure in 

Renaissance art was Giorgione's Sleeping Venus. (Note, though, in keeping with the 

"nothing comes from nothing" theme, that Giorgione apparently modeled his 

canvas on a woodcut illustration by Francesco Colonna.) Here is Giorgione's 

painting: 

Giorgione, Sleeping Venus, c. 1510, oil on canvas 

But things were destined not to end there. One of Giorgione's pupils was Titian, 

and the former student undertook to riff on his master. The resulting Venus of 

U rhino is a prototypical example of Renaissance imitatio-the creation of an 

original work from an existing model. See id., at 8; 1 G. Vasari, Lives of the Artists 

31,444 (G. Bull transl. 1965). You can see the resemblance-but also the difference: 

Titian, Venus of Urbino, 1538, oil on canvas 

The majority would presumably describe these Renaissance canvases as just "two 

portraits ofreclining nudes painted to sell to patrons." Cf. ante, at 12-13, 22-23. 

But wouldn't that miss something-indeed, everything-about how an artist 

engaged with a prior work to create new expression and add new value? 

And the reuse of past images was far from done. For here is Edouard Manet's 

Olympia, now considered a foundational work of artistic modernism, but referring 

in obvious ways to Titian's (and back a step, to Giorgione's) Venus: 

Manet, Olympia, 1863, oil on canvas 

Here again consider the account of the Rauschenberg, Lichtenstein, and Mitchell 

Foundations: "The revolutionary shock of the painting depends on how traditional 

imagery remains the painting's recognizable foundation, even as that imagery is 

transformed and wrenched into the present." Brief as Amici Curiae 9. It is an 

especially striking example of a recurrent phenomenon-of how the development of 

visual art works across time and place, constantly building on what came earlier. In 

fact, the Manet has itself spawned further transformative paintings, from Cezanne 

to a raft of contemporary artists across the globe. See id., at 10-11. But the 
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But things were destined not to end there. One of Gior­
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prototypical example of Renaissance imitatio--the creation 
of an original work from an existing model. See id. , at 8; 1 
G. Vasari, Lives of the Artists 31, 444 (G. Bull transl. 1965). 
You can see the resemblance-but also the difference: 

Titian, Venus of Urbino, 1538, oil on canvas 

The majority would presumably describe these Renaissance 
canvases as just "two portraits of reclining nudes painted to 
sell to patrons." Cf. ante, at 12-13, 22-23. But wouldn't 
that miss something-indeed, everything-about how an 
artist engaged with a prior work to create new expression 
and add new value? 

And the reuse of past images was far from done. For here 
is Edouard Manet's Olympia, now considered a founda­
tional work of artistic modernism, but referring in obvious 
ways to Titian's (and back a step, to Giorgione's) Venus: 
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Manet, OJympia, 1863, oil on canvas 

Here again consider the account of the Rauschenberg, Lich­
tenstein, and Mitchell Foundations: "The revolutionary 
shock of the painting depends on how traditional imagery 
remains the painting's recognizable foundation, even as 
that imagery is transformed and wrenched into the pre­
sent." Brief as Amici Curiae 9. It is an especially striking 
example of a recurrent phenomenon-of how the develop­
ment of visual art works across time and place, constantly 
building on what came earlier. In fact, the Manet has itself 
spawned further transformative paintings, from Cezanne 
to a raft of contemporary artists across the globe. See id., 
at 10---11. But the majority, as to these matters, is uninter­
ested and unconcerned. 

Take a look at one last example, from a modern master 
very different from Warhol, but availing himself of the same 
appropriative traditions. On the left (below) is Velazquez's 
portrait of Pope Innocent X; on the right is Francis Bacon's 
Study After Velazquez's Portrait. 
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Velazquez, Pope Innocent X, 
c. 1650, oil on canvas 

Francis Bacon, Study After 
Ve18zquez's Portrait of Pope 

Innocent X, 1953, oil on canvas 

To begin with, note the word "after" in Bacon's title. Copy­
ing is so deeply rooted in the visual arts that there is a nam­
ing convention for it, with "after'' denoting that a painting 
is some kind of"imitation of a known work." M. Clarke, The 
Concise Oxford Dictionary of Art Terms 5 (2d ed. 2010). Ba­
con made frequent use of that convention. He was espe­
cially taken by Velazquez' s portrait oflnnocent X, referring 
to it in tens of paintings. In the one shown above , Bacon 
retained the subject, scale, and composition of the Velaz­
quez original. Look at one, look at the other, and you know 
Bacon copied. But he also transformed. He invested his 
portrait with new "expression, meaning, [and] message," 
converting Velazquez's study of magisterial power into one 
of mortal dread. Campbell, 510 U . S ., at 579. 

But the majority, from all it says, would find the cha nge 
immaterial. Both paintings, after all, are "portraits of 
[Pope Innocent X) used to depict [Pope Innocent X)" for 
hanging in some interior space, ante, at 12-13; so on the 
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the visual arts that there is a naming convention for it, with "after" denoting that a 

painting is some kind of "imitation of a known work." M. Clarke, The Concise 

Oxford Dictionary of Art Terms 5 (2d ed. 2010). Bacon made frequent use of that 

convention. He was especially taken by Velazquez's portrait oflnnocent X, 

referring to it in tens of paintings. In the one shown above, Bacon retained the 

subject, scale, and composition of the Velazquez original. Look at one, look at the 

other, and you know Bacon copied. But he also transformed. He invested his 

portrait with new "expression, meaning, [and] message," converting Velazquez's 

study of magisterial power into one of mortal dread. Campbell, 510 U. S., at 579. 

But the majority, from all it says, would find the change immaterial. Both 

paintings, after all, are "portraits of [Pope Innocent X] used to depict [Pope 

Innocent X]" for hanging in some interior space, ante, at 12-13; so on the 

majority's reasoning, someone in the market for a papal portrait could use either 

one, see ante, at 22-23. Velazquez's portrait, although Bacon's model, is not "the 

object of [his] commentary." Ante, at 27; see A Zweite, Bacon's Scream, in Francis 

Bacon: The Violence of the Real 71 (A Zweite ed. 2006) (Bacon "was not seeking to 

expose Vel8Zquez's masterpiece," but instead to "adapt it" and "give it a new 
meaning"). And absent that "target[ing]," the majority thinks the portraits' distinct 

messages make no difference. Ante, at 27. Recall how the majority deems irrelevant 

the District Court's view that the Goldsmith Prince is vulnerable, the Warhol Prince 

iconic. Too small a "degree of difference," according to the majority. Ante, at 33-

34; see supra, at 17. So too here, presumably: the stolid Pope, the disturbed Pope­

it just doesn't matter. But that once again nrisses what a copier accomplished: the 

making of a wholly new piece of art from an existing one. 

The majority thus treats creativity as a trifling part of the fair-use inquiry, in 

disregard of settled copyright principles and what they reflect about the artistic 

process. On the majority's view, an artist had best not attempt to market even a 

transformative follow-on work-one that adds significant new expression, 
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